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MEMORANDUM FOR: Director of Central Intelligence 
: Deputy Director of Central Intelligence 
. ' Morning Meeting Participants 


FROM: Daniel B. Silver 
General Counsel 


SUBJECT: Charter Legislation -- Comparative Analysis 
of Administrative Positions and S. 2525 
Restrictive Provisions 


You will recall that at the 4 June morning meeting 
I presented a short briefing concerning the current status 
of the intelligence charter legislation. I also promised 
at that time to furnish you with a comparison between the 
Administration's positions and the corresponding provisions 
of Title. II of S. 2525 that would impose statutory restric- 
tions on intelligence activities. Attached, for your infor- ae 


iS 

mation, is a copy of such a comparative analysis that we 7 Se Sy 
have prepared and‘that has been circulated to SCC members a 
for comment by the NSC. I would be happy to discuss this a 
summary and any further questions you may have regarding - va ; Nad 
charter legislation. : a 
TAT a 


Danie . iliver 
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Al investigate cae fo 
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DO NOT use this form as a RECORD of approvals, coficulregegs, disposals, 
clearances, and similar actions—— < 


FROM: (Name, org. symbol, Agency/Post) | Roem No.—-Btdg. 


Phane No. 


aparavsa FeroRelegse, 2Q03/004: CORRES Reo obeaG 


MAR (42 CER) 101~33.206 


COLLECTION OF FOREIGN 
INTELLIGENCE CONCERNING‘ 
U.S. PERSONS . 


Electronic Surveillance and 


ee ee 


Physical Search in U.S. 


Electronic Surveillance and 
Physical Search Abroad 


oy 


Phacing Employees in US. 
Organizations or Organizations 


Sudstancially Composed of 
U.S. Persons 


Mail Covers, 
Physical aries 
Directing Human Sources ‘' 


« 


COMPARATIVE ANALYSIS. OF ADMINISTRATION 


ADMINISTRATION 


FISA = Court order = U.S. person’ 
engaged in clandestine intelligence 
activities that involve violation of 
U.S. criminal law, or international 
terroriam, sabotage, (Sec. 225) 


Court order - U.S. person in’: 
possession of information ese 
mined by SCC to be “essential” ¢ 

. U.S. national security or Foretsn 
rtelationa, (Sec, 214)°- 


Atecorney Ceneral approval = to 
"collect information determined by 
"SCC to be “essential” to U.S. 
national security or foreign 
relations, In U.S. limited to FAI - 


“and military, (Sec. 215) . 


POSITIONS “AND_S._ 2525 8 June 1979 


FISA = Court order, criminal 
standard - U.S. person engaged 

in clandestine intelligence 7 
activities that involve Violation © 
of U.S. eriminal law, ot inter- 


national cerrorism, sabotage. (Secs, 
311, 341) 


Court order ~ V.S. pearson engaged . 

in clandestine intelligence accivities 
that would violate V.S, eriminaol law 
Af in U.S., or in international tere 
rorism, sabotage, acting aa official 
for foreign power, or is fugitive 

from U.S. justice. (Secs, 321, 341)° 


Entity head approval - U.S. person 
or group engaged in clandestine intel- 
ligence activities, and, in addition . 
in U.S., that involve violation of U.S. 
criminal laws. Also may be approved if 
subject involved in incernational © 


_terroriam, sabotage, assasaination, 


Entity head approval =‘to collect 
information determined by SCC to be 
“{mporcanet™ to U.S. national 
security or foreign relations. In 
~UiS. Admdiced to FBI and military, 


"(ace ee 


acting as official for foreign power, 
or is fugitive from U.S. juscice , 


~In U.S. only on behalf of FBI. . 2 


(Secs. 214, 244) 7 arate” 
Attorney General written finding = 

use of cechnique is necessary and 
reasonable in collection based on 
determination U.S. person engaged in: 
clandestine intelligence activities, ° 
and, in addition in U.S., that anvORVe 
or may involve violation of U.S." 
criminal laws. Also may be approved. 
d£ subjece involved in incernatiotal 
terrorism, sabotage, assassination, 
acting as official for foreign power, or 
is fugitive from U.S. jJuatice, 

( 214, 215 


', ‘DLFPERENCES 


None, both usa "criminal 
atandard." 


Adminiotration authority based 
on noture of information soughs 


§, 2525 relies on “criminal 


standard’ and other apecified 
circumetances, 


Adminietration authority based 


on nature of information 
sought: §. 2525 relice on 
“ordminal atandard” in U.S. and 


other apeedfied circumstances 


_ and allowa activity by entities 
“other than FBI in U.S 


» only if 
on FBI behalf, (Under Ticle LV 
CIA only auchordzed to collece 
foreign intelligence from for= 
eign persons in U.S.) 


Administration authority based 


on nature of information 
sought, approval by entity head 
and limieaed to PBL in U.S.,; 
$1 2525 relies on "criminal 
standard’ dn U.S, and other 
specified circumatances, 
requires AG approval, and not 
limited.to FOL, (Under Ticle 
IV CIA only authorized to col= 
heat foradgn intelligence from 
foreign parsons in V.S,) 


collection by Other Neans 
(Thire Party and Pretext. 
“nterviews, Incidential: 


Collection, ete 


Pant Ra Satin roy 


COLLECTION OF COUNTER- 


ee 


INTELLIGENCE CONCENNING 


TR 


U.S. PERSONS 


Electronic Surveillance and 


Physical Search in U.S. , 


Electronic Surveillance and 
Physical Search Abroad 


Placing Employees in 
U.S. Organizations 


‘ 
. 
'. 


FISA = Court order = u. Ss. 


Allowed under General authority (with- 
out mention of specific techniques) to. 
fulfill a lawful entity function and 

governed by procedures approved by the 


Attorney General. (Sec. 213) 


person , 
engaged in clandestine intelligence 
activities that involve violation of 
U.S. criminal law, or international 
terrorism, sabotage. (Sec. 225) 


Court order = U.S. person is or may 


be engaged in clandestine intel- 
Jigence activities’on behalf of a 
foreign power. (Sec. 219) 


Senior official approval - facts and 
circumstances indicate U.S. person 

or group is or may be engaged in 
clandestine intelligence activities 

on behalf of a foreign power, and 
governed by procedures approved by 

the Attorney General limiting activity 
to that neceasary to achieve significant 
and.lawful objectives. (Sec. 220) 


Designated official approval = U.S, 
person engaged in clandestine intel- - 
ligence activities, and, in addition 
in U.S., thae involve or may involve 
a violation of U.S. criminal law. 
may be approved if subject involved in 
dncterational terrorism, sabotage, , 
assassination, acting as official for 


Vl 


foreign power, or is fugitive from.” ~ 


U.S. justice. (Sec. 214) 


FISA - Court order - U.S. person, 
engaged in clandestine intelligence ° 
activities that involve violation of -: 
U.S. criminal law, or international . 


_ terrorism, sabotage. (Sees. 311, 341) 


Court order = U.S. person engaged. 
in clandestine intelligence activ=. 
ities that would violate U.S. 3 
criminal law if in U.S. or in inter= 
national terrorism, sabotage, acting 
as official for foreign power, or is 


fugitive from U.S. justice. (Secs ae 
341) ‘ 


Entity head approval = U.S. person , 

ox group reasonably believed to be 
engaged in clandestine activities, 

and, in addition in U.S., that involve 
or may involve violation of U.S. cri= 
minal law. In V.S. only on behalf ‘of 
FBI. Also may be approved if subject - 
involved in international terrorism, 
sabotage, assassination, acting as 


official for foreign power. Orc 213, 
244) 


Also od 


Adminiatration re 


procedures; S. 2525 relies on 
:Meriminal atandard™ and other 


apecified circumstancea, 


None, both use “ordminal 7 
standard," P 


Administration authority based 


on clandestine intelligence 
activities; $..2525 relies on 
“ortminal atandard” and other 


apecified circumstances. 


" Administration requires senior 


official approval and neceseity 
for lawful objectives; S$. 2525 
teliea on entity head approval 
and "criminal atandard™ in U.S. 
and other specified circum 
stances and allows activity by 
entities other than FAL in U.S. 
only 4£ on FBI behalf, 


Mail Covers, 


Physical Surveillance, 
Directing Human Sources 


Qeorrection by Other Means 


(Third Party and Pretext 
Interviews, Incidental 


Collection, etc.) 


Governed by procedures approved by 


the Attorney General - senior official 


review required at least once a year 
to determine facts and circumstances 
indicate U.S. person is or may be 
engaged in clandestine intelligence 
activities on behalf of a foreign 
power. (Sec. 221) 


Allowed under General Authority 
(without mention of specific tech- 
niques) if facts and circumstances 
indicate U.S. person is or may be 
engaged in clandestine intelligence 
activities on behalf of a foreign 
power. (Sec. 218) 


Attorney General (or Service Secretary 
4£ military subject) written finding - 
use of technique is necessary and 

reasonable belief U.S. person engaged 
in clandestine intelligence activities 
or, in addition in U.S., that involve 
or may involve violation of U.S.. 


crimianl law. Also may be approved if — 


subject involved in internation 
terrorism, sabotage, assassination, 
acting as official for foreign power. 
(Secs. 213, 215) 


Designated official approval - U.S. 
person reasonably believed to be 
engaged in clandestine intelligence 
activities, and, in addition in U.S., 
that involve a violation of U.S. 
criminal-law. Also may be approved if 
subject involved in international ter- 
torism, sabotage, assassination, acting 
as official for foreign power. 

(Sec. 213) 


Administration relies on AG 
procedures and senior official 
review; S. 2525 requires AG 

.. approval and "criminal 

_ standard” in U.S. and other 

'. gpecified circumstances. 


. 


. Adthinistration allows collec- 


tion if subject engaged in 
clandestine activity; S. 2525 
requires official approval 
and,"criminal standard” in 


-U.S. and other specified 


circumstances. — 


COLLECTION OF INFORMATION 


CONCERNING U.S. PERSONS 
WHO ARE TARCETS OF ~ 
INTELLIGENCE OR TERRORIST 
ACTIVITIES 


COLLECTION OF INFORMATION 


CONCERNING U.S. PERSONS 


WHO ARE POTENTIAL SOURCES 


OF INFORMATION OR 
ASSISTANCE 


ibility. 


No apecific provision. Authority 
included in counterintelligence and 
potential source provisions and to 
be governed by procedures approved 
by Attorney General. (Secs. 218-21, 


223) 


Governed by procedures approved by 
Attorney General and limiting scope, 
intensity, duration, as required 

to determine suitability or cred- 
No extraordinary 
techniques may be used. (Sec. 223) 


‘sent would jeopardize activity. 


Authorized up to 180 days if -subject:: 
-. reasonably believed to be recruitment 
target of intelligence or international 
terrorist organization 

~- engaged in activity or possesses 
information reasonably believed to be - 
target of intelligence or terrorist 
activity, but only to extent necessary 
to protect against the activity. 


Authorized if reasonable belief of use 
as potential source - limited to 
determining suitability or credibility, 
and up to 90 days. Consent required 
unless designated official finds seri- 
ous intent to use and request for con- 
With- 
out consent limited to public infor= 
mation, record checks, pretext 
interviews. (Sec. 221) 


Adminiatration relies on 


procedures; S. 2525 explicitly 
limice duracion and 
circumstances, 


Administration, relies on 


procedures; S. 2525 more - 
explicitily limite duration 
and techniques. 


Governed ecieecenures approved by 
Attorney General and Limiting 
collection by particular agencies 
as well as scope, intensity, dura- 
tion, as required to decermine 
euicabilicy and trustworthiness of 
applicants for employment or access 
to protect against security breaches 
i. a * by present or former employees, to 
i protect against direct or imminent 
. . ‘ threats to personnel, activities, 
information, property. No extra=. 
os oy ordinary techniques may be used. ” 
‘a tee a ' 


COLLECTION OF INFORMATION |<: 
CONCERNING U.S. PERSONS - 
FOR SECURITY PURPOSES . 


VI.” COLLECTION OF INFORMATION No provisions except uae of elec- 
CONCERNING FOREIGN - tronic surveillance and physical | 


.. PERSONS IN THE U.Se ,  aearch limited by FISA to official 
ne 7 of foreign power, or member of inter= 


national terrorist group, or if 


a OT) 3 4 aeedvadeye * 


involved .in clandestine intelligence -. 


oy 
oe 


_ Aénintnventsod ralies ony a 

: naeoeaudeann, § 2525 mora. , + ° 
“se oxphicdtly VGnies UERESON beg 
“and techniques, ‘ a 


Authorizes 
- physical surveillance and record: 
checks to limit access to facilities » - 
- local physical surveillance, record 
checks and pretext interviews a3 
necessary to determine whether physi=', 
cal threat to property or persons . 
should be referred to law enforcement i 
officials a Re ap holes 
- physical surveillance, record checks, - Be ge CRE 
mail covers and human sources for up ; oe 
to 180 days, with entity head approval: '. eer an See 
and with extensions, to determine ; he 
whether employee, contractor of con= 
.tractor employee has violated - 
security ‘regulation, (Sec, 222) a ae 


« ” * 
ey ic : ‘ 
. ‘ . 


_ Same limitations as Adminietration under’ Administration doca not regu= 
FISA on use of extraordinary techniques, lace non-intrusive collection; 
Also authorized if - ", $. 2525 contains broad cate~ 
~ officer or employee of foreign power ,. gories of authorized <i 
- circumstances indicate reasonably ‘ collaction, eae ES " 
likely to engage in espionage, clan= ae - ang 7 
destine intelligence ‘activity 
= entity head determines Nedgndficant® 
foreign intelligence sought 
- collection would be authorized if aube 
ject were U.S. person duct without 
Limitations on duration and techniques - 


* available. 


E.. SPECIAL ACTIVITIES 


dew _and Approval 


Encities Authorized to 


Conduct Special Activities be 


Repeal of Hughes-Ryan * |. 


Approved by Preeident, after NSC 
‘ review, Lf substantial resources or 


tieks involved and "important" co 
national security. If no substan= 
thal resources or risks, may be 
approved by NSC committee if "will 
furcher' national-security, but may 
require Preeidenct's approval if 
committee member withholds 

. approval (Sees. 231, 232) 


Notify only two intelligence. | 
committees on a timely basis. 
(Sec. 233)", 5 : 


: Assassination. (Sec. .234) - 


‘atances if President determines 
“necessary: (Sec, 231) |. 


+ thele 22, U.S.C.). (See. 235) 


CIA, DoD during period of hostilities 
‘or when milicary activities involved, 
‘ other entities under unusual circum- 


Repeale Kughee-Ryan (Sec. 2422 of: 


ALL approved by President, after 
NSC review, based on specified 
factors and finding activity is 


“egsential"” to national defense 
or foreign policy, benefits out= 
weigh risks, other means inadequate, 
Decailed annual review required. 
‘(See. 131) 


Notify two intelligence committees: - 
prior to activity (Hughes-Ryan 
would continue to require timely . - 
notice to other “appropriate” ? 
committees), (Sec. 131). 


Assassination, support of inter= 
national terrorism, mass property 


_ destruction, food or water shortages, © 
epidemics, use of chemical or 
- biologic weapons, violenc overthrow, 


of democracic governments, support ~ 
of human rights violations. Undise 
closed support for diseribution of 


books, etc., in U.S., or abroad where 
- "Nikely resule” would be “substantial -. 


redistribution” in U.S,. Limits use’ 
of dntelligence employees as 
combatants abroad. (Secs. 134, 135) 


CIA, and during period of war 


declared by Congress, U.S. Armed 
Forces. (Sec. 131(4)) : : 


Not meneioned. : oe 


aos a! 
‘ Admindntration allowa approval 
below Vreaidential Laval of 
routina accdivicies and usca 
“dmporcanc' and "wilh furcher" 
atandarids: S$. 2525 requires 
all be approved by President ° 
av "gosenctial,' opocilic: 


factors, annual NSC roview. 


‘ Admindotration notiea timely’ 
and onhy co two committees; 
S$, 2525 notice prior to two 
comngccece and timely to 


Admintotration bars only 
asgsasuination: S. 2525 bars 
other specific cypeo of 
epecial activitica, « 


Adminietration allowe greater 
flexibility; S. 2525 retains 
evrrene Limdtacions, 


Adminintration considers repeal as 
companion action co See, 233, 
requiring timely notificacton 

to SSCL and lPsct: S. 
Yequiremante co Mughao-Ryan, 


— 
Me 


Adminiotration loaveo this 


NSC review and approval as apecified * 


« REVIEW AND APPROVAL OF No provision, 
SEXSTTIVE INTELLIGENCE Pee ae , by President. Presidential review - ‘.*s° area to Executive regulation; , 
COLLECTION PROJECTS a ag aaa : and approval of projects of “excep= ‘" S. 2525 opeciises atandarde ot 
: tional importance or sensitivity”... : and pRocenueaes sont ? 
‘ “4 


based on specified criteria and... | 
finding information soughe is ; - : 
"essential to national defense or « - ot Hest, Se 

. foreign policy, benefic justifies © + £3 ee 
risk, other means inadequate. Prior i reer aie es 
notice to. intelligence committees of . Vass ae 

» projects approved by President. 77) Ur, eee Yagt 
Annual NSC review and Presidential %.:-,* -- , 

reaffirmation required. (Sec. 131). i. : 


“Administration leaves this - 


NSC review and approval as specified. .""- 


) .IX. REVIEW AND APPROVAL OF _ No provision, ‘ : a 
COUNTERINTELLIGENCE Ma 2 ; : at sc ht sss Sy. President. Presidential review *" area to Executive regulation; 
ACTIVITIES ih onc es : - and approval of projects of “excepe |. $. 2525 apecifies standards 
Be ; , : ae m tional importance or sensitivity,” “|. and procedures, -” 
based on specified eriterda. Prior : oe 


notice to intelligence committecs of | 
n> A activities approved by President. 
a Sees BU eee oo oat ‘ - Annual NSC review and Presidential ‘! 4, |: oe 
re ee ee = a an reaffirmation required, (Sec. 141) (+! pO ee 


"USE OF PERSONS AND ORGANZZAT TONS ; . i a ae ees “a py ae 
: é : ‘ SOE 2 BOT : : ay . ‘ of as ihe a “ty “tte 
"Mis Chewy aS Ne provision, a ” | ‘Bars paid use for operational’ ‘purposes idee ec tae tos leaveo to 
oe ace oe oe or colieettons (See wae A) : i Nu Executive regulation;'S. 2525 
; ‘ : ‘to. Limdea-apecdfically, + 
oe ; ort 


x, 


eo. U.S. Exchange Program iivisud. ius |No provision. ° ; Hass aate use for operational “ ‘ase . Admindstration leaves to 

_ Partdcipants ; vee ER e onan eet ee ee oe purposes or intelligence ‘collection: 'Uxecutdva ragulacion; §. 2525 
: a Be ety ON eae PoE eo We afl of participants in U.S. sponsored gal _himits ie rcaaied ty 
pe Sea Ao ae Re , culcural exchange Programs: ta : 
4 ee ‘ aes RL ae ae : : . . (Sec. 132(a)(2)) ° ee ae, ; 

U.S. Media Organization . No provision, ; Bars paid use for operational purposes | Adminiatration leavea to 

Employees Mie ee ace gets o* Vie BE Pee iS eet ye" rr or intelligence collection of accredited Executive regulation; S. 2525 
. eee ay ; es . . , Journalists, regular contributora, ‘  ‘imite specifically, 


nea Was ry “ tote o 
af Mad ih UPR Br ok ote bs a . editors, or policy-ievel officials. 
“t : : ; : (Sec, 132 (a) (3)) ‘ : 


XI. PRESIDENTIAL WALVER 
OF RESTRICTIONS 


——— 


XIZ. REMEDIES 


Criminal Penalties 


Civil Remedies “4 


President may waive any or all restric- 
tions. .Exercisable during any period: 
- of war declared by Congress, or 

- covered by a report to Congress 
under the War Powers Resolution, as 
necessary to carry out the activity 
that is the subject of the report. 

Such waivers must be veported in timely 
manner to the intelligence committees 
along with related facts and 
circumstances. (Sec. 241) 


Criminal penalty for electronic 
surveillance and physical search 
(including mail opening) conducted 

in violation of the charter. (Sec. 261) 


Civil remedy available against indi- 
viduals for electronic surveillance and 


-iphysical search (including mail opening) 


conducted in violation of the charter. 


Any person who is not an agent of a 
foreign power. (Sec. 261) 


President may waive only limitations 

on use’ of clergy and exchange pro- 

gram participants,. use of certain 
organizations for cover, use of 
permanent resident aliens and academics 
aborad, and bars on supporce of inter- 
national terrorism, mass property 
destruction, creation of food and water 


- shortages, violent overthrow of 


democratic governments. 


Criminal penalty for electronic 
surveillance, physical search 


including mail opening) conducted 


in violation of the charter 

and unconsented human experimen 
taion and assassination. 

(Secs. 331, 251, 252, 134) 


Civil remedy available against the 
U.S. and officials for electronic 
surveillance, physical search 
(including mail opening), and human 
experimentation conducted in violation 
of the charter, and for any other intel- 
ligence activity engaged in for the 
purpose of interfering with legal or 
constitutional rights. Civil remedy 
available only against the U.S. for 
violations of the Charter that also 
violate a constitutional right. 

(Secs. 331, 253, 254) 


_Any person. (Secs. 253, 254) 


Administration allows all 


restrictions to be waived in 
war or armed confilict with 


.timely notice to intelligence 


committees; S$. 2525 specifies 
certain limitation waivable in 
war, armed conflict, or grave 
threat, with prior notice. 


+ 


Administration criminal penal- 


-‘ties only for intrusive 


techniques; S. 2525 criminal 
penalties also for unconsented 
human experimentation and 
assassination. — . 


Administration civil remedies 
against individuals only for 
intrusive techniques or inten- 
tional violations of conatitu~ 
‘clonal rights; S$. 2525 civil 
remedies against individuals 
also for human experimentation 
and other violations of legal 
or ‘constitutional rights. 


Administration limits class of 
plaintiffs; S. 2525 allows 
any person Co sue. 


Bar on Injunetions and 
on Claims Based on 


: Procedures and Regulations 


Suppression of Evidence 


“en 


No injunction may be obtained and 
procedures and regulations to imple- 
ment Title II cannot create enforce- 
able substantive or procedural 
rights. (Sec. 264) 


Information obtained in violation 
of the charter or implementing 
procedures may not be barred from 
use at trial. (Sec. 264) 


® 


No provision. 


No provision. 


Administration bare injunctions 


and suity based on implementing 
regulations; S$. 2525 does-not. 


Administration provision does 


not allow suppression of 
evidence in most circum- 
stances; S. 2525 does not 
bar suppression. 


